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IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

 
MEMBER WILLIAMS, et al., 
 
   Plaintiffs, 
 
 v. 
 
KISLING, NESTICO & REDICK, LLC, et al., 
 
   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No. 2016 09 3928 
 
Judge James Brogan  
 
KNR DEFENDANTS’ MEMORANDUM IN 
OPPOSITION TO PLAINTIFFS’ NOTICE AND 
MOTION RE: THE NINTH DISTRICT’S 
DENIAL OF  DEFENDANTS’ MOTION TO 
STAY 

 
The KNR Defendants object to Plaintiffs’ Notice and Motion re: the Ninth District’s Denial 

of Defendants’ Motions to Stay for the same reasons set forth in their Motions to Stay filed on 

January 6, 2020, in the trial court, and on January 10, 2020 in the Ninth District Court of 

Appeals (Copy of Appellate Court filing attached as Exhibit A).  For the sake of brevity, those 

arguments are incorporated by reference as if fully rewritten herein. 

The Court previously indicated that it intended to address four issues during pendency of 

the appeal.  KNR was not a party to the issue involving the in camera review of the deposition 

testimony of Julie Ghoubrial to determine if spousal immunity applied.  Likewise, KNR is not the 

party who allegedly interacted with a represented party which is the subject of a second motion 

that the Court indicated it intended to address.  The purpose of this filing is to object to the Court 

taking up (1) Plaintiff’s Motion to Compel Discovery of Defendants’ assets and net worth, and 

(2) Plaintiffs’ Motion for Sanctions related to the filing of counterclaims by KNR.   

   The issue of class certification is pending on appeal and Defendants’ financial records 

cannot be relevant absent class certification and a judgment.  See, KNR’s Memorandum in 

Opposition to Plaintiffs’ Motion to Compel Discovery of Defendants Assets and Net Worth (May 

13, 2019).  Apparently agreeing with KNR’s position, the Court previously overruled the motion 

stating that such discovery was “premature prior to class certification.”  Magistrate’s Order (June 

7, 2019).  “Discovery of Defendants’ assets and net worth shall be held in abeyance until after 

the Court rules upon the class certification issue.” Id.  Given that class certification remains an 
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active issue in the Ninth District Court of Appeals, KNR submits that such discovery (and its 

cost) should not be permitted at this time as it would prove completely unnecessary if KNR 

prevails on appeal.  As it relates to the issue of class certification, nothing has changed since 

June 7, 2019 – class certification remains a contested issue and there is no judgment against 

KNR that requires an examination of assets. See, e.g., Non-Employees of Chateau Estates 

Resident Ass'n v. Chateau Estates, Ltd., 2006-0hio-3742 (2nd Dist.), Van-Am Ins. Co. v. 

Schiappa, 132 Ohio App.3d 325, 332 (7th Dist. 1999).  

Further, Plaintiffs presented no evidence that any assets were being “dissipated” to 

avoid attachment in the event Plaintiffs’ secured a judgment in excess of any insurance 

coverage.  Plaintiffs’ counsel previously alleged – with no factual basis – that Mr. Nestico owned 

undisclosed companies in Canada forcing Mr. Nestico to incur costs and expenses to prove the 

fabricated allegations false.  See, KNR’s Memorandum in Opposition to Plaintiffs' Motion to 

Compel Discovery on Defendants' Assets and Net Worth (May 13, 2019).  Absent class 

certification and a judgment, there is no legitimate basis to proceed with this motion to compel 

during the pendency of the appeal.        

 Likewise, the Motion for Sanctions related to the counterclaims is premature because 

the issue of class certification is pending.  KNR’s counterclaim was based, in part, on the 

allegation that the class claims were unfounded and frivolous and caused Defendants to incur 

substantial costs in defense.  Thus, the outcome of the appeal is relevant to the inquiry.  

Defendants maintain that they had, and continue to have, a good faith basis to maintain those 

claims.  Further, a hearing is required on this issue and the parties would necessarily desire to 

present witnesses and evidence.  This would include the attendance of former Plaintiffs who 

abandoned their claims after the claims were demonstrated to be false from the outset.  Current 

conditions do not permit such a hearing to fairly and/or reasonably take place given the 

limitations on personal attendance imposed by the COVID-19 outbreak.  

 Therefore, for the reasons stated herein, KNR requests that Plaintiffs’ Motion be denied. 
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    Respectfully submitted, 
 
/s/ James M. Popson     
James M. Popson (0072773) 
Sutter O’Connell  
1301 East 9th Street 
3600 Erieview Tower 
Cleveland, OH 44114  
(216) 928-2200 phone 
(216) 928-4400 facsimile 
jpopson@sutter-law.com  
Counsel for Defendants Kisling, Nestico & 
Redick, LLC, Alberto R. Nestico, and Robert 
Redick 

 
 

CERTIFICATE OF SERVICE 
 
 Pursuant to Civ.R. 5(B)(2)(f), the undersigned certifies that a copy of the foregoing KNR 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ NOTICE AND MOTION 

RE: THE NINTH DISTRICT’S DENIAL OF DEFENDANTS’ MOTION TO STAY was filed 

electronically with the Court on this 7th day of April, 2020 The parties, through counsel, may 

access this document through the Court’s electronic docket system. 

 
        
 /s/ James M. Popson     

James M. Popson (0072773) 
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